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AN ACT to amend the executive law, the civil nights law and the education law, in
relation to prohibiting discrimination based on sexual orientation

THIS BILL 1S APPROVED
The Association of the Bar of the Ciry of New York commends the State Assembly for passing
Assembly Bill 811 and urges the State Senate to pass Senate Bill 782 These bills (collectively, the "Bill")
amend provisions of the New York State Executive Law', Civil Rights Law , and Education Law to
prohibit discrimination based on sexual orientation in the same areas in which 1t already prohibits
discrimination on the basis of age, race, creed, color, national origin, sex, age, disability or marial status
Currently, in New York State, it is perfectly legal for an employer to fire an employee because the
emplovee is gay or is perceived to be gay' In New York State, it is perfectly legal to deny housing, credit,
an ed-unauonal opportunity of even service at a restaurant to a Jesbian or a person thought to be lesbian
Discrimination on the basis of characteristics that are unrelated to individual ment or ability 15
harmful both to society as a whole and to those who are irrationally singled out for adverse treatment.
The State of New York must not permit its citizens to be victimized by the irrationality of prejudice based

on sexual orientation  Passage of the Bill is essential to effectuate the Fourteenth Amendment’s promise

2NY. Cov Raghts Law §40-c (McKinney's 1992}

YN Y. Fdue. Law §31 (McKinney's 1988)

* The use herein of any of the term “gay,” “leshian,” bisexual,” or “homoscxual” is intended o include each of
the other such terms, except where the context dictates otherwise



of equal protection under the law By prohibiting the use of sexual orientation as a basis for denying such
things as employment, housing, access to education, pubtic businesses and credit. the Bill provides an
jmportan: means by which the State of New York can prevent such pernicious discrimination and provide

a1 appropriate remedy when i oceurs

New York Currently Provides No Profection Against Sexual Odentation Discrimination

Despite the devastating effects of discnmination against gays and fesbians, New York State baw
currently provides no protection for the vietims of such discrimination. Neither the State Constitution
nor the Human Rights Law prohibits sexual orientation discrimination as it protects against discrirrunation
faced by other minorities  Without specific language prohibiting discomination against hoimosexuals,
New York courts have declined to extend to victims of discrimination on the basls of sexual orientation
the same protections extended by the State and the Human Rights Law to victims of discrimination based
on the enumerated catepories such as race and sex.”

As a result, existing New York law fails to prevent intolerable injustices. For example, New York
State law does not protect emplovees who are fired merely because they are gay or lesbian  Similarly,
it does not prevent a fandiord from refusing to rent an apartment to & gay man or leshan. It permits
restaurants, hatels, bars, theaters, stores and other accommodations to refuse service to homosexual

custamers with impunity.
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Guys angd Lesbians are the Victims of Pernicious [Djsermination

Gavs and leshians in New York as elsewhere have experienced a history of discnmination which
conunues bave a direct impact on the most fundamental aspects of their lives.

As a result, existing New York law tails to prevent intolerable imjustices  For example, New York
State Jaw does not protect emplovees whao are fired merely because they are gay or tesbian, Smularly.
it does nat prevent a landlord from refusing to rent an apartment to a gay man or lesbian It permits
restaurants, hotels. hars, theaters, stores and other accommodations to refuse service to homosexual

customers with impunity

he Victims of Pernicioas Discrimination

Gravs and lesbians in New York as elsewhere have expenienced a history of discrimination which
comtinues have a direct impact on the mast fisndamental aspects of their lives.” They face, among other
things, denial of employment, housing, educational opportunities and access to public businesses simply
because of their sexual orentation. Justice Brennan once wrote in a case in which a reacher was fired
from her job because she was a leshian

homosexuals constitute a simificant and insular minonty of this country's pepulation. Because
of the immediate and severe opprobrium often manifested against homosexuals once so identified
publicly, members of this group are particularly powerless to pursue their rights openly in the
political arena. Moreover, homosexuals have historically been the object of pernicious and

sustained hostility, and it is fair to say that discomination against homosexuals 1s "likely  to
reflect deep-seated prejudice rather than, rationality " Rewland v. Mad River Local Schoeol
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Fistrect, Monggomeny County, Ohre 470 U S 1009, 1377 (1985} (Brennan, J. dissenting trom
denial of certorard (citing Phdler v. Doe 4537 U8 202, 216 (1982)

The tragic death of Matthew Shepard, the 21-vear old gay student, who was beaten, tied to a rail
and left iy freezing temperatures in a Wyoming field in October 1998, 1llustrates the extreme animosiy
that homasexuals can face. The National Coalition of Anti-Violence Programs teports that dacumented
incidents of anti-homosexual violence continue to rise  Such incidents increased by 6% in 1996 and by
2940 1997 In New York City, the number of such incidents increased by 4% between 1996 and
149497

Emplovment discimination is one of the most frequently encountered forms of sexual onentation
discrimination  (ray men and lesbians are denicd employment, harassed on the Job,
denied promations and lose their jobs because of their sexual onentation”. This form of discoimination
s deeply rooted in our society  Inthe 19305, the Senate Investigation Subcommittee recommended that
all homosexuals be dismissed from government emplovment'”. 1o 1953, President Eisenhower issued
Executive Order 10430 calling for the dismissal of all government employees who were homosexual !
It is estimated that from 1947 to 1950, 1,700 people were denied employment by the tederal government

hecause of their alleged homosexuatity
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Professor M.V Lee Badaett of the Tniversity of Massachusetts at Amherst has found that studies
comparing gay and heterosexual workers with the same qualifications often find that gav workers garn
jess than heterosexuals as & result of discrimination ' Badgett has noted that "[hletween 14 and 2:3 ot
Jeshian, gay, and hiscxual people report experiences of losing jobs or promations because of their sexoat
ooentation "'* The National Commission on Emplovment Policy has found that 42 000 gay and lesbian
workers are dismissed gach year because of their sexual orientation.’

[xampies of sexual orientation discmination abound.  Jeffrey Blain, an emplovee of a
manufacturing company, had a voad work record and received a 37 5% raise during his first six months
of employvment. After being fired, e took his emplover to court claiming that he was terminated because
he was gay After the judge instructed the jury that an employves is not wrongtully terminated if he is fired
salely for being a homosexual, Blain lost his case.™® Robin Shahar was an honor student from Emory
Law School who had accepted a job with the Georgia Attomey General’s Office. The job offer was
withdrawn when the Attorney General discovered that Shahar had participated in a wedding ceremony
with her leshian partner. Georgia, like New York, has no statute protecting its residents from
discrimination on the basis of sexual orientation. Shahar, like Blain, lost her case

incidents of sexual orientation discrimination occur frequently in New York, as they do elsewhere.
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The New York press recently has reporied the disturbing details of cases in which individuals charge that
they were fired by their emplovers because of their sexual orentation. New Fork Newsday reports tha
Jeft Mandel, a New York computer salesman, charges that, despite ouistanding evaluations {rom nis
supervisor, he was harassed at the job, was 101d by supervisors that fie must remove 4 photograph of im
and his partner from his desk, was advised that his partner should drop him off 100 vards trom the
cotmpany entrance for appearance reasons, and eventually was fired because he was gay HoSimilarly. New
York magazine reports that Joe Daniel, after working at an investment bank 1n New York Gity for five
vears, charges that he was terminated after his employer learned that he was gay ¥ Nao matter what the
merits of these charges, neither of these individuals would have a claim under the New York State Human
Rights Law.

The widely reparted mistreatment of public high school student Jamie Nabozny in Wisconsin
demonstrates the need for legislation to protect homosexuals from discrimination in education *
Nabozny was subjected to verbal and physical abuse by fellow students white at school and swas
repeatedly struck and spit upon because he is gay. Nabozny asked school officials to protect bim and
punish Jus assailants to no avail. School administrators actually mocked Nabozny's predicament The
court described one of Nabozny's experiences as follows:

The boys carried out a mock rape [on Naboezny] while twenty ather students looked on and

laughed. Nabozny escaped and fled to [principal] Podlesny's office  Padlesny's alleged response
is somewhat astonishing; she said that "boys will be boys" and told Nabozny that it he was

W behard . Dialten, It , Man Saps e Was fred Forbaing (i, Hath No Mivs Faw For Suppert, fe Ciles
CA x Company Podicy, MY Mewsday, Thecember 31, 199, ot A5G

¥ alan Treutscnan, Fall Steeed s Seerer Seciens Mew York, March 239, 1904,

N Nuboznv v, Podivsny, 92 F3d 436 i TR Cir 19947,



*geing 10 be so openly uay," he should "cxpect” such behavior from his fellow students o the
wake of Podlesny's comments, Nabozny ran home. The next day, Nabozay was forced to speak
with a counselor, not because he was subjected 1o a mock rape in a classtoom, but because he
left the schoo! without obtaining the proper permission  No action was taken against the
students involved ™
Ulamately, the harassment became 50 unbearable that Nabozny dropped out of school and twice
attempted suicide =
Nabozny's experience. while extreme, was certainly not isolated  According to the 1997 Youth
Risk Behavior Study conducted by the Massachuserts Department of Education, 22% of gay, lesbian and
hisexual students had skipped school in the preceding month because they felt unsafe = Other research
jndicates that the average high schoa! student hears anti-gay epithets 25 times a day and that teachers

]

who hear these slurs fail to respond 97% of the time ** The National Coahtion of Anti-Violenze
Programs reparts that anti-gay violence at schools and colleges rose 34% in 1997 and that the number

of victims under the age of 18 rose by 10% in 1997.%

Many Other Junisdictions and Privacg Entitigs Already Prohibit Sexual Qrientagion Discriminatign

Discrimination on the basis of sexual orientation already has been banned by many other states and
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localities. California.®® Connecticut,”” the District of Columbia, ™ Hawail,™ Massachusetts. ™ Minnesora. "'
New Hampshire ™ New Jersey, " Rhode Island, ™ Vermont, ™ and Wisconsin™ all have passed legislanon
archibiting in some form discrimination on the basis of sexual orientation. Executive orders at the federal
Jevel' and in the states of Colorade,™ Louisiana, ™ Maryland, ™ New Mexico,” Ohio,* Pennsylvania®’ and
Washington™ prohibit discrimination in public employment Lo addition. the State of New York el
througll an executive arder of Governor Cuomo that has been continued to date by Governor Pataki. has
prohipited discrimination on the basis of sexual orientation in state employment.*” Nearly 200 locahities in
the United States {including, in the State of New Yark. the cities of Albany. Alfred, Brighton, Buffalo. East

Hampeon, ithaca, New York, Plattsburgh, Rochester, Southampron, Syracuse, Troy, and Warertown and the
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counties of Alhany, Onondaga, Suttolk, and Tompkins) have enacted laws that prohibit some torms of
discrimination on the basis of sexual orientation such ay discrimination in public and private emplovment.
housing and education ™
Many prominent New York institutions such as Columbia University, Comebt Universiy, Mew
Yurk Universiny, Brackhn College. and The Association of the Bar of the City of New York itself have
adopted anti-discrimination policies that include sexual orientation as a protected category ¥ Tn addition,
numerous major corporations doing business in New York have adopted policies prohibting sexual
orientation discrimination, including American Express, AT&T, IBM. Colgate Patmolbive and the
tiquitable Companies In testimany before the U S House of Representatives, Michael Morley, Semior
Vice President and Director of Human Resources at Eastman Kodak Company, expressed his firm's
support for federal legisiation prohibiting sexuval orientation discrimination in cmployment as tollows:
By recognizing the need to protect our gay and lesbian employees equally with the rest of our
work force, Kodak joined a rapidly growing trend in corporate Amenca. More than half the
Fortune 304 companies have instituted similar [non-discrimination] policies, and that number is
arowing steadilv. Our non-discrimination policy has worked well.  In the ten vears since we
included sexual orientation in our policy, its implementation has been accepted broadly, and we
beheve it has affected our bottom line for the better **

Because local ordinances are limited in application to the jurisdictions in which they have been

enacted, the protectivns established by municipalities protect some but not all citizens of New York who
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face sexuat orientation discrimination  Nondiscrimination policies of private entities, unlike specific
statutory provisions, provide a relatively weak basis for challenging discrinmnatory actions Local
antidiscimination laws and private policies do not all offer the same scope of protections that would be
provided by the Bill. A cumprehensive law providing basic legal protection 15 the only way to ensure

that all gay men and leshians in New York are entitled (o equal opportunty.

The Bill Would Extend to Homosexuals the Protections of Jaxisting Antidiscrimination Laws

New York State should not lag behind other junisdictions in cnacting legislation to protect its gay
and lesbian residents  New Yaork has led other states in recognizing the need to protect groups thar are
traditionally victimized by discrimination and in passing specific legislation to combat such discrimination
The New York Constitution already forbids discrimination on the basis of race, creed, color, and religion
* Similarly, the New York State Human Rights Law already makes it illegal to discomunate on the basis
of aue, race. creed. color, national origin, sex, age, disability, or mantal status io employment, housing,
education, public accommodations, credit. and other areas

Flowever, these laws provide no protection to victims of sexual orientation discrimination. ™ 1f
passed, the Bill would simply grant to gays and lesbians the same protections that the Legislature has
recognized are necessary Lo protect other groups that have traditionally sutfered unegual treatment.

The Bill Would N reate Special Righ
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As the US, Supreme Court observed in Fvans v. fomer. antidiscrimination laws do not create
tgpecial rights ™' No special advantages aeise from laws that require that all individuals be treated
equallv. Accordingly, the Bill would not extend “special rights” to homosexuals. [t would not, for
example, require that emplovers establish affionative action programs to hire gays and lesbians  Similarly,
it would not require that landlords give preferences to homosexuals who want to rent apanments
Rather. the Bill would simply level the plaving field. it would place all New Yorkers on an equal footing,
rewardless af their sexual orientation  The Bill provides that gays and lestians must be afforded equal
access to such basic things as jobs. education, and housing, [t merely requires that gays and leshians be

treated no differently from anyvone else under the law

Antidiserimination [epislation Has Not Generated Exgessive Litigation

Some critics have argued that enacting legislation to prohibit sexual arientation discrmination
would overburden the courts with litigation. However, the Bill is designed to reduce discrimination on
the basis of sexval orientation by deterring discriminatory behavior  Although antidiscrimination siatutes
provide an important basis for victims of sexual orientation discnmination (o assert thesr rights. such
statutes in other states have not gencrated an inordinate volume of litigation  In 1997, the United States
General Accounting Office conducted a comprehensive study of the effects of state laws prohibiting
sexual orientation-based discrimination  The report found that “the states' percentages of emplayment

discomination complaints on the basis of sexual orientation relative to the total number of employment

N Gnmer v, Fuans, 317008020, 631 {1996}
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discrimination cases generally ranged from approximately 1 percent to 3 percent a year."™

The Public Hgs Expressed Strong Support tor Apndiscriming ion Lewjslacion.

A majority of Americans ermoneously believes that gay men and lesbians afready emoy protection
against arbitrary discrimination in the workplace, suggesting that antidiscrimination legnslation 1s not
especiatly controversial ¥ In fact, strong support exists among the public for legislation that protects
homosexuals from discrimination. Tn a 1998 survey conducted by Mason-Dixon, New York residents
were asked the following. “The New York legislature has a bill before it which, if passed, would profubit
discrimination against gay people in employment, education, public accommodations and other areas
Waould vou like vour representative in Albany 1o vote against such a measure?” Sixty-four percent of
those surveyed said that their legislators should approve such a measure A 1995 study by the Afbany
Temes Union and the Svracuse Herald American found that 70.3% of those in New York State favor
lesbians and gay men having the same rights as uthers in terms of job opportunities and access to
housing. ™ A 1993 study conducted in eight senatorial districts found that 75% of the population in each

district believed that gay men and lesbians should have equal access to job opportunitics and housimg. and

that between 57% and 74% of those in each district believed that New York should pass a law bantting

W T Z i - . o = .
" Lirated States Cieneral Accounune Ofice. Secuad-Orentatton-Bared Emplovment Discrmiaaive

Ntreex " Expertence with Statucore Profibitions, Dctober 23, 1997 a1 1+
Bl A Kaplin & Dhuel Kladman - Haele, Mot the War, Newsweer, Jure 3, Lo, at 24.25,

R - ryLt - 7 Y 5 2
3 Erpire Stte Pride Agenda, Now Yarkers ' Prews of [scrimination Aganst Leshions and Gav Aen
iviewed March 720 1999) <www. cspany.org/prdedsondaviews hunl>

55

T,



discrimination on the basis of sexual orientation ** Another 1993 poll, conducted by the state Repubhicar.
Party, found that 63% of New York State residents believe that New York should pass laws to protect
homosexuals. as it protects other groups.™

Frsuring equality of all citizens by protecting members of politically unpopular groups is 2 tasic
tenet of our socicty Therefore. passing Jegislation (o protect gays and lesbians from discoiminanaon

should not be controversial.

Conclysion

Eliminating discrimination based on sexual orentation 1s mandated by basic concepts of justice,
equal protection and faimess. Legisiative action in this area s critical because, despite increasing popular
suppart for equal rights for gays and lesbians and despite the adoption of protective measures by many
tocalities, corporations. and private orgamizations, gay and lesbian New York residents continue ta sufter
the devastating personal consequences of discnmination.

Although the widespread support for laws protecting homaosexuals from discrinunation 1s
illustrated by the many states and localities that have adopted anti-discrimination Provisians, onby state
tepislation can ensure that all New York State residents are treated fairly, regardless of their sexual
srentation  The Bill would not provide gay men and lesbians with special rights but would simply require
that homosexuals, bisexuals, and heterosexuals be treated equally under the law

Therefore, the Association of the Bar of the City of New York respectfully urges that the Senate
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pass this Bill to protect all New York state residents from the devastating effects of discrimunation e the
hasis of sexual orientation and thereby resume its role as a leader in the commitment to equality for all

people under the law
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